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Roadmap   
• ADR in the Court of Federal Claims (COFC) Today  

• The “Pilot Program” and RCFC Appendix  
• 2014 Online Survey Results  
• 2015 Multiple Case Study Results 

• Survey of ADR in Nine Other Fora 

• Highlights of Best Practices:  What Works? 

• Special Considerations for ADR in the COFC 

• Suggestions and Observations from the Emeritus 
Leadership Committee 
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ADR in the Court Today 
• The “Pilot Program” 

• General Order No. 44 (June 21, 2007) established  an “Automatic 
Referral Program.” 

• Cases assigned to certain judges (excluding protests) were 
assigned to ADR judges to be available from the outset (at this 
time, only Judges participating are Judges Bruggink and Horn). 

• Options for early involvement include meeting to assess 
jurisdictional/other issues, executing a confidentiality agreement, 
or deciding whether ADR is appropriate. 

• Procedures include post-discovery meeting. 
• These ADR assignments are rarely used as intended by the 

parties.  
• RCFC Appendix H (ADR Procedures)  

• Vast majority of ADR is initiated later in the case using App. H at 
parties’ initiation 

• Recognizes “voluntary, non-binding” ADR (mediation, mini-trials, 
early neutral evaluation, non-binding arbitration) 

• Core ground rules: voluntary, confidential, no transcripts 
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ADR in the Court Today:  
Results of the 2014 Online Survey 
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• 220 respondents took part in the online survey. 
• 30% of respondents had participated in ADR in the 

COFC; 80% had participated in ADR in another forum. 
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ADR in the Court Today:  
Results of the 2014 Online Survey (cont’d) 

• Satisfaction 
• 57% of respondents reported being either “very satisfied” or 

“satisfied” with the current ADR program. 
• 12% of respondents reported being either “dissatisfied” or “very 

dissatisfied” with the current ADR program. 
• Primary Criticisms 

• Frustration with government’s frequent inability to participate 
meaningfully 

• Dissatisfaction related to a particular judicial officer 
• Dissatisfaction related to ADR before the special masters 

• 66% of respondents used ADR for the entire case, 88% 
reported using ADR to resolve damages, 59% liability,  9% 
jurisdiction, and 2% discovery issues. 

• Monetary value of ADR cases exceeded $1M in 54% of the 
cases and was less than $100K in 7% of the cases. 

• See the court’s October 10, 2014 memorandum for detailed 
feedback. 
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ADR in the Court Today:  
Results of the 2015 Multiple Case Study  

• Interviews were conducted with ADR judges and parties 
involved in 9 cases identified by COFC judges as providing a 
diverse representative sample of ADR proceedings.   
• Respondents included 3 judges, 7 plaintiffs’ counsel, and 6 

defendants’ counsel. 
 

• Interviews were conducted without a set script.  Respondents 
were asked to discuss their thoughts regarding: 
• the court’s Pilot Program, 
• the ADR process as deployed in the specific case, 
• things that went well or were not as successful in the ADR, and 
• any best practices that stood out. 
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ADR in the Court Today:  
Results of the Multiple Case Study (cont’d) 

• The following common themes emerged: 
• Suggestions regarding best practices 
• Methods for ADR case assignment 
• Comparisons to ADR practices in other fora 
• Unique considerations related to DOJ as the defendant 
• Who should mediate cases in the court 
• Training and education for assigned judges, ADR judges and the bar 
• Making the program more transparent 
• ADR’s usefulness in cases in different jurisdictional areas 

• See the court’s April 30, 2015 memorandum for detailed 
feedback. 
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Survey of ADR in Other Fora 
• Emeritus Committee members surveyed 9 fora: 
• U.S. District Courts (DDC, EDTX, EDVA, NDCA) 
• U.S. Court of Int’l Trade, U.S. Tax Court, U.S. ITC 
• Armed Services and Civilian Boards of Contract Appeals 

• Committee members used a common template to assist in 
reporting survey results in a uniform manner. 

• Survey results were extremely robust with hundreds of 
pages of materials obtained in response. 

• Court personnel distilled the findings in two ways: 
• Summary “quick-glance” comparative chart (next slide) 
• See one-page summaries for more information regarding the 

most pertinent information. 

8 



Survey of ADR in Other Fora 
Forum ADR 

Staff 

Binding 
ADR 

Option 
Arbitration Mediation 

Separate 
Program 

Settlement 
Conference 

Judges 
used as 
Neutrals 

Program 
External 
Neutrals 

Judge 
May 

Require 
ADR 

Statistics 
Available 

Average # 
ADR 

Cases 
Handled/

Year 
U.S. Court of Federal 
Claims 
  
  

No No   X   X   No No   

Armed Services 
Board of Contract 
Appeals 
  

No Yes X X   X   No Yes ~70 

Civilian Board of 
Contract Appeals 
  

No Yes   X X X   No No   
U.S. Court of 
International Trade 
  

No No   X   X   Yes Yes ~5 
U.S. District Court, 
D.C. 
  
  

Yes No   X     X Yes Yes ~120 

U.S. District Court, 
E.D. TX 
  
  

No No   X X   X Yes No 800  
(last year) 

U.S. District Court, 
E.D. VA 
  
  

No No     X X   Yes No   

U.S. District Court, 
N.D. CA 
  
  

Yes No X X X   X Yes Yes 1746  
(in 2013) 

U.S. Tax Court 
  
  

No Yes X X   X   Yes No 5-10 
U.S. International 
Trade Commission 
  

No No X X     X Yes Yes ~11 

 
 

Please note, footnotes have been omitted in this slide.  See Overview Chart for details. 
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Survey of ADR in Other Fora 
• Some fora maintain a formal ADR program that is staffed 

by an ADR office, while others have no formal program. 
• Success (settlement rate) varies significantly:  

• From 36% (USCIT) to 100% (ASBCA in FYs 13-14) 
• Not all jurisdictions track statistics, but anecdotal reports are 

that at least the majority of ADR cases settle in whole or part. 
• Three primary methods of initiating ADR process: 
• Request made by the parties 
• Order by the court 
• Mandatory for particular categories of cases 

• Practice varies by fora regarding whether time limits are 
imposed on the ADR process and the duration of such 
limits. 
• 60-90 days appears customary. 
• Fora are not uniform in the extent to which a stay issues. 
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Survey of ADR in Other Fora 
• Mediation is the most commonly used form of ADR. 
• Non-binding arbitration, early neutral evaluation, and 

settlement conferences are also used frequently. 
• Uniformly, ADR communications are confidential and not 

to be used in subsequent proceedings. 
• Neutrals 

• Judges, magistrates, special masters, or non-judicial lawyers 
• Some fora maintain a roster of neutrals while others do not. 
• Specialty fora appear to use fora judges or retired judges (e.g., 

CIT, Tax Court, ASBCA, CBCA), while heavy patent fora tend to 
maintain roster of knowledgeable neutrals (NDCA, ITC, EDTX) 

• Training is generally provided for non-judicial neutrals 
• In the fora with established programs, the ADR rules are 

generally more detailed than those for the COFC. 
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Best Practices: Who?  
• Parties 

• Participants with settlement authority are key to success. 
• Voluntary ADR yields higher success than mandatory ADR. 
• For pro se litigants, there may be a benefit from early neutral 

evaluation.  Otherwise, the anecdotal view is it is difficult to 
succeed with ADR. 

• Neutrals 
• Automatic assignment using a wheel is not best; flexibility is useful. 
• In areas of specialization (tax, government contracts, patents) 

having a neutral with that specialization (whether a judge or 
otherwise) is advisable. 

• In other cases, specialization appears far less important; 
magistrates, special masters and general 3rd-party neutrals appear 
to be commonly used. 

• Neutrals should receive training. 
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Best Practices: What?  
• ADR takes many forms, and the best format is case-

dependent. 
• Mediation, arbitration, mini-trials, and early neutral 

evaluation are forms used by multiple fora. 
• The voluntary nature of ADR is a strong contributor to 

success. 
• Confidentiality agreements should be a part of standard 

procedures. 
• Important to scope out at the outset what is (and is not) the 

subject of the ADR and the ultimate subject of likely releases. 
• E.g., if the parties differ on global settlement as the outcome. 

• Because of a dearth of statistics, it is hard to discern whether 
maintenance of a formal ADR program with ADR staff 
generates a higher success rate. 
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Best Practices: Where?  
• In-person ADR appears to generate the best results. 
• Teleconferences or videoconferences are sometimes 

necessary, but suboptimal. 
• Parties should be open to in-person ADR outside of DC. 
• Survey respondents report that they are more apt to 

participate in ADR in-person where there is a higher 
expectation that the case may settle. 
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Best Practices: When?  
• Early neutral evaluation has shown promising results in 

some fora, so it should be a consideration, perhaps through 
the assigned judge rather than a mediator. 

• Survey respondents report that, generally, they view all 
forms of ADR as most useful after some or all discovery has 
taken place, so that is a time to pulse the parties. 

• Fora vary on the effect of ADR stays on filing and other 
deadlines. 
• Because the point at which parties engage in ADR varies, a 

joint motion to stay proceedings for 60-90 days should be 
presumptively granted. 

• The need for further stays should be assessed based on the 
parties’ and neutral’s views of the progress of ADR. 

• Some fora offer pre-filing ADR (e.g., ASBCA). 
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Special Considerations for ADR 
in the Court of Federal Claims 
• There are unique issues with the government as a litigant: 
• Settlement authority with DOJ; 
• Willingness to execute releases and scope of releases where 

there are multiple potential remedies for one fact pattern; 
• Motivation (not purely financial); and 
• Judges need to understand these issues and address them as 

appropriate with the parties. 
• ADR in cases in which the government is a party can work. 
• Tax Court and BCAs all report strong settlement results for the 

limited number of cases that use ADR. 
• DDC shows little differential in the rate of settling cases in 

ADR based upon whether or not the government is a party. 
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Suggestions & Observations 
from the Committee 
• What to do with the Pilot Program? 
• Eliminate it completely. 
• Consider having an assigned judge invoke early neutral 

evaluation by a mediator on a case-specific basis. 
• Implications of DOJ’s involvement in ADR 
• Ensure private parties understand the unique aspects of ADR 

with DOJ. 
• Ensure there is a clear understanding of the scope of potential 

mediation (e.g., issues, releases). 
• Who should mediate? 
• COFC judges should mediate in our court, however, more judges 

need to be recruited and trained. 
• Is there a special role for retired senior judges? 
• The Bar Association may want to consider maintaining a       

roster of third-party neutrals? 
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Suggestions & Observations from 
the Committee (cont’d) 

• Train assigned judges regarding hallmarks of cases 
appropriate for ADR. 

• Pro se cases 
• In principle, there is no reason to exclude pro se cases from 

ADR. 
• Assigned judges should consider referring appropriate cases to 

the COFC Bar Associations’ Pro Bono/Attorney Referral Pilot 
Program for ADR purposes. 

• Create more transparency about ADR. 
• Ensure that the website makes it easy to understand all ADR 

options offered by the court, including standard procedures 
and model forms. 

• Jurisdictional considerations 
• Address whether the court can/should mediate related cases 

outside of its jurisdiction (e.g., litigation related to cases 
pending before the court, or pre-filing ADR). 
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